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SUBJECT:
Continuation of Domestic Partner Benefits

INTRODUCTION


This information is being provided to address the County’s ability to legally continue domestic partner benefits to same sex couples in light of the proposed amendment to the North Carolina Constitution declaring, “Marriage between one man and one woman is the only domestic legal union that shall be valid or recognized in this state.”

BACKGROUND


 Domestic Partner benefits have been available to employees of Durham County Government since September 2, 2003. After considering NCGS §14-184 (Fornication and Adultery) the County Attorney, at that time, opined that the County was precluded from offering domestic partner insurance coverage to heterosexual couples, as the aforementioned law makes it a class 2 misdemeanor for any unmarried man and woman “to lewdly and lasciviously associate, bed and cohabit together.” He further opined that requiring employees to admit to living with someone of the opposite sex as a couple in order to qualify for the insurance coverage would be requiring the couple to admit to a criminal act. Notwithstanding, he opined, at the same time, that providing insurance coverage to homosexual couples or individual of the same sex who live together did not appear to present the same problem because the law’s reach did not encompass the status of those individuals. 


With that information in mind, our current offerings as it relates to domestic partner benefits is premised on a county employee affirming that he/she is living with another individual of the same sex and that the following conditions are satisfied: 

1.
They are both age 18 or older and mentally competent,

2.
They have shared a common residence for at least 6 months,

3.
They share joint responsibility for one another’s common welfare and basic needs,

4.
They are not married to anyone else, and

5.
They are not related in any way that would preclude marriage for a heterosexual couple. 

TODAY’S ANALYSIS


Today we are faced with reviewing this practice to determine if its continuation is threatened by the passage of the proposed “Amendment One.” In doing so an analysis of legal terms would prove helpful; keeping in mind, however, that the legal definition of the term “domestic union” used in the proposed amendment has yet to be decided.


A domestic partnership has been defined as “two persons who live together in a long-term relationship of indefinite duration, in which the partners are financially interdependent.”  It has also been defined to mean “two individuals…. with an exclusive mutual commitment in which the partners share the necessities of life….” A civil union has been defined to include a union between two individuals of the same sex, which provides the same or similar rights and benefits as marriage, such as claims under a state’s intestate laws or other property laws.” The question, then, becomes whether the term “domestic union” encompasses the terms “domestic partnership” and “civil unions”.  


Since the courts have not addressed this yet, it is difficult to be definitive. However, it is logical to conclude that the term, “domestic union” is intended to include both domestic partnerships as well as civil unions. But, that interpretation is not fatal to the County and its current Domestic Partner Benefits.  


Clearly, the County’s benefits are not premised on the employee having entered into a civil union, as civil unions are already not recognized in this State and never have been. Additionally, it is clear that the County’s benefits are not based on two persons attesting to a long-term relationship of indefinite duration. In fact, the employee does not have to attest any type of relationship. They need only attest that the two have shared a common residence for at least six months and share in each other’s common welfare. The type of relationship the two share is irrelevant in this analysis. Durham County, unlike other jurisdictions who might be affected by the passage of the proposed amendment, does not require an exclusive mutual commitment. The wording of the County’s benefit offering is unique in that it basically covers two unmarried individuals who live together for the requisite time and are financially interdependent. Therefore, there is a strong argument that the passage of the proposed amendment will have no effect on the County’s Domestic Partner benefits.

CONCLUSION


Recognizing the lack of precedence to consider and the ambiguity attached to the term, “domestic union”, it is the opinion of the Durham County Attorney that the passage of “Amendment One” is unlikely to affect Domestic Partner Benefits currently offered by Durham County Government.  

Thank you.

 NCGS Sec. 14-184 If any man and woman, not being married to each other, shall lewdly and lasciviously associate, bed and cohabit together, they shall be guilty of a Class 2 misdemeanor….
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